
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



670 COLUMBIA LAW REVIEW. 

to pass to her. 23 Manifestly both where the wife is accorded the right 
of testamentary disposition, 24 and where her successors are deemed 
heirs, 25 her interest must be a vested one subject to defeat by the 
other spouse. Her devisees or heirs can take no more than she pos- 
sesses. 

In the late case of Mazzei v. Qruis et al. (La. 1911) 55 So. 555, the 
court adhered to this test and held that on the death of the wife an 
undivided half interest vested immediately in her heirs subject under 
a statute to the usufruct of the husband, thus again recognizing the 
doctrine here contended for. 26 As stated by Justice White, "It is a 
misconception * * * to suppose that because power was vested in 
the husband to dispose of the community acquired during marriage, 
as if it were his own, therefore by law the community property 
belonged solely to the husband." 2 * The objection that the wife has no 
interest in the acquisitions and gains until the marriage is dissolved 
confounds the power of the husband to defeat the right, with its 
existence. 28 The mind steeped in the common law should not lose 
sight of the fact that the community is a creature of law sui generis, 
and that management and disposal are given the husband, not on the 
ground of any greater interest, but merely for supposed reasons of 
public policy and social economy. 29 



Powers op a Court to Effectuate the Intention of a Testator. — 
It is axiomatic that the intention of a testator is the soundest basis 
for the judicial construction of a will, and it is equally clear that this 

a No case has been found which decided that the entire control passed 
to the wife ; but on the other hand it is difficult to conceive of a case where 
such a broad holding would be necessary to the decision. Zimpleman v. 
Robb (1880) 53 Tex. 274; Slater v. Neal (1885) 64 Tex. 222; Forbes v. 
Moor (1869) 32 Tex. 195; See Hall v. Johns (1909) 17 Ida. 224. 

"Brown v. Pridgen (1882) 56 Tex. 124. 

"See Reade v. de Lea supra (dissenting opinion) ; Glasscock v. Clark 
(1881) 33 La. Ann. 584; Tugwell v. Tugwell (1880) 32 La. Ann. 848. 

M This view is also taken in Arizona, New Mexico and Washington, see 
note to In re Ingram 12 Am. St. Rep. 80, 90, and was announced in early 
Texas cases. Clark v. Nolan (1873) 38 Tex. 416. The Texas courts 
now, however, though holding the beneficial interests of the spouses equal, 
declare the legal title to be in the husband; Edwards v. Brown (1887) 68 
Tex. 329; Patty v. Middleton (1891) 82 Tex. 586; while in California 
and Idaho the courts, apparently misled by false common law analogies, 
by a failure to see live indications of the wife's interest and possibly by 
a confusion of community systems, hold that the wife's interest during 
coverture is the expectancy of an heir. Van Maren v. Johnson supra; 
Estate of Moffitt (1908) 153 Cal. 359; Hall v. Johns supra. It is sug- 
gested that translation of community _ terms may have caused confusion 
also. See Reade v. de Lea supra (dissenting opinion). By the French 
law prior to the Napoleon Code, indeed, the wife's right was apparently 
regarded lightly, but the Code Napoleon and the Spanish law before the 
Spanish Code recognized that she had a substantial right. See Garrozi v. 
Dastas supra; cf. Thompson v. Cragg supra. 

"Warburton v. White supra 497. 

s Dixon v. Dixon's Ex'r (1832) 4 La. 188; Wright v. Hays (1853) 10 
Tex. 130. 

"See Warburton v. White supra; Taylor v. Murphy (1878) 50 Tex. 
291, 301; Smith v. Smith (1859) 12 Cal. 217; Garrozi v. Dastas supra. 
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intention must be gathered from the expressions in the will. 1 How- 
ever, the question presented is not merely, as some courts have held, 
what is the meaning of the words, 2 but furthermore whether the mean- 
ing is sufficiently expressed to give validity to the scheme of disposi- 
tion admittedly in lie testator's mind, 3 and whether it is consistent 
with rules of law. 4 Thus while considerable latitude is allowed in 
ascertaining what the true intention may be, it is fundamental that 
it should be gathered from the will alone, regardless of the legal con- 
sequences which may follow. 5 Otherwise it would be not the actual 
intention of the testator which is devolved, but a purely conjectural 
fabrication of what he might have intended. As intention is first to 
be ascertained, it seems permissible to admit evidence to show for 
instance that a testator had designated a certain lot by the wrong 
number, on the ground that his expression, correctly interpreted, 
indicated the right lot,* for intention may only be shown by conven- 
tional symbols, which are at best ambiguous, and the fact that this 
particular testator used a symbol differing from that of most men 
should not preclude its proper interpretation; nor would it at all fol- 
low from this that evidence of a general intention may be introduced 
to make a positive addition to a will, which clearly cannot be done. 7 
Nor is there any substantial objection to the implication of a life 
estate in A where there is a gift to B after the death of A, 8 such 
intention being clear from the general scheme of the will; and even 
in the case of an ambiguous clause which will admit of either a valid 
or an illegal interpretation the court is justified in effectuating the 
valid one, as the opposite course would result in the wanton destruc- 
tion of wills. 9 Where the gift is incomplete, however, or the testator 
has failed to provide for a certain contingency which in fact occurs, 10 
the court cannot complete the will so as to give validity to any gift 
not expressed or clearly to be implied from the words of the testator. 
Thus as the intention is primarily to be discovered, that being the 
chief object of inquiry in every case, 11 it is clear that when the testa- 
tor intended a gift beyond the limits of the rule against perpetuities, 
it manifestly violates the rule of intention to render it by some arbi- 
trary alteration a valid gift within the rule. 12 Similarly this is true 

digram, Interpretation of Wills, (2nd ed.) 6, 7. 

*Doe d. Gwillim v. Gwillim (1833) 5 B. & Ad. 122, 129; Rickman v. 
Carstairs (1833) 5 B. & Ad. 651, 663. 

"Hawkins, Principles of Legal Interpretation, reprinted in Thayer, 
Prelim. Treatise, 580, 581. 

'See Blamford v. Blamford (1616) 3 Bulst. 98, 103. 

'Earl of Scarborough v. Doe d. Savile (1836) 3 A. & E. 897, 963; 
Broom, Legal Maxims, (8th ed.) 424. 

•Patch v. White (1886) 117 U. S. 210. 

*i Jarman, Wills, (6th Eng. ed.) 484. 

•Cockshott v. Cockshott (1846) 2 Coll. Ch. 431. 

•See Fussey v. White (1885) 113 HI. 637; Post v. Hover (1865) 35 
N. Y. 593- 

,0 x Jarman, Wills, (6th Eng. ed.) 584. 

"Hawkins, Principles of Legal Interpretation supra; Finlay v. King's 
Lessee (1830) 3 Pet 346, 376. 

"Lord Dungannon v. Smith (1846) 12 CI. & F. 547, 599; Edwards v. 
Edwards L. R. [1009] A. C. 275; contra, Edgerley v. Barker (1891) 66 
N. H. 434. See discusion of this case by Prof. Gray in 12 Harv. L. Rev. 
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whenever an absolute rule of property is in defeasance of intention, 
as is the Rule in Shelley's Gase. 13 

These principles were involved in a recent Georgia case. Phinizy 
v. Wallace (Ga. 1911) 71 S. E. 896. Eeal property was devised to 
trustees for four nieces, share and share alike, "to be settled on them 
and their children male and female" when they reached the age of 
19, and "if after the marriage of any of these beneficiaries, a child 
is born and survives its mother, and then also dies leaving no issue, 
then the share it obtains from its mother shall revert, etc." The court 
refused to find an estate tail on the ground that the statute made such 
estates illegal and forbade their implication; and gave the nieces a 
fee simple subject to be reduced to a life estate with remainder over 
to the children of such niece if she should marry and have issue, with 
other limitations by way of executory devises. As it is well settled 
that technical words in a will are given their legal meaning unless the 
contrary clearly appears, 14 on the ground that the law presumes every- 
one to be acquainted with its rules of interpretation," it would seem 
that the word "children," should have been construed as creating a fee 
tail, 18 irrespective of whether such estate was by statute illegal. How- 
ever, even admitting that the statute operated as a prohibition upon 
the finding of an estate tail, the court has evolved a series of limita- 
tions which clearly violate the rule that only such gifts as are 
expressed or clearly implied can be given validity. A joint tenancy of 
parent and children would be just as consistent with the words of the 
will as a defeasible fee, and the only alternative to construing the 
limitation as a fee tail, which the statute would execute into a fee 
simple, would seem to be to hold void that item of the will. When a 
decision such as the foregoing is considered in connection with such 
cases as those wherein the court provides for an alternative event in 
a manner not expressed but clearly intended by the testator, 17 or sup- 
plies the object of a devise by reference to a preceding clause in the 
will, 18 it is apparent that in certain cases courts do actually make 
wills for testators, and it seems that so long as the primary intention 
is kept strictly in view, such interference by a court is justifiable as 
the only solution of the dilemma produced by the rules that, on the 
one hand, intention must govern, and, on the other, that the expres- 
sions must be taken as they are. It would seem that the interests 
of justice would be best served if this course were frankly pursued. 



Notice as the Common Controlling Factor in Adverse Posses- 
sion and Prescription. — The doctrine that the acquisition of title by 
adverse possession depends upon the inaction of the true owner of 

242. Nor could this situation be affected by the doctrine of cy pres, as 
the application of that doctrine to the rule against perpetuities is limited 
to a succession of limitations to issue which are thereby cut down to an 
estate tail, and it should not be extended. 1 Jarman, Wills, (6th Eng. ed.) 
280 ; Gray, Rule against Perpetuities, (2nd ed.) § 643 et seq. 

"Van Grutten v. Foxwell L. R. [1807] A. C. 658, 666. 

"Gardner, Wills, 372. 

B 2 Jarman, Wills, (6th Eng. ed.) 2205, 2206. 

"Wild's Case (1599) 6 Co. 17. 

"Doe d. Leach v. Micklem (1805) 6 East 486. 

tt Doe d. Wickham v. Turner (1823) 2 D. & Ry. 398. 



